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	Public Confidence and the Image of Justice




	1) Brief description of the topic / problem :

	A transparent, accountable and integer judiciary is one of prerequisites for a proper functioning of the rule of law and the right to a fair, timely, and efficient trial by an independent and impartial court established by law. The ENCJ is aware of that, so in its Strategic plan for 2018-2021 the ENCJ reiterates (among other things) that Councils for the Judiciary or similar independent bodies, in order to maintain the rule of law, must do all they can to ensure the maintenance of an open and transparent system of justice.“
 An open and transparent system of justice is a further precondition for establishing and maintaining the Public trust in justice, which is a cornerstone of legitimacy of judiciary.

The ENCJ observes (according to the last public confidence surveys that were done in the light of the 2017 EU Justice Scoreboard) that low public confidence in the judiciary is still an issue, whereas the impact of media on the decisions of judges is increasing and is large in most countries (according to the 2016 survey among judges regarding their independence).

The ENCJ has therefore set up as one of its strategic goals for the period of 2018-2021 to promote understanding of and respect for judicial independence. The ENCJ believes that pro-active (educational) attitude of the judiciary itself is indispensable in this regard and will be a priority topic of the ENCJ.

The foregoing led the ENCJ to identify in its Work Plan 2017/2018
 the need for a project which would be a continuation of the work carried out by three former Working Project Teams on the Public confidence and the relations of the Judiciary and Media topics (see more in section 2.1).

The ENCJ wants the present project, named „Public Confidence and the Image of Justice“, to look at various aspects of public confidence and the image of justice, and to identify remedies that can be taken by Councils for the Judiciary and other judicial authorities in order to improve the same. The Work Plan suggests the following activities of the project:

· Study the ways in which the image of justice can be improved and public confidence can be influenced, and design a general action plan that can be used by national judicial authorities;

· Promote the development of a key message for the Councils based on core values   (transparency, accountability, efficiency/professionalism/quality, integrity, respect for court users),
· to map and identify best practices in judicial outreach activities;

· Study the relations with media in general and update the 2012 ENCJ report on Justice, Society and the Media especially as regards the role of Councils for the Judiciary.


	2) Overall objective of the project:

	. The issue of relations between Judiciaries and the Media along with the Public Confidence in Justice as a necessary prerequisite for the effective rule of law is not new. Judiciaries, legal professionals, and general public/media (practically all over the world) have been discussing it for some time now.

It can be said that a common denominator of majority reflections (international and national) on this issue is that Judiciary must have a good, regular, and open relations with the Media and the Public and that this is one of the key pillars of Public Confidence in Justice.

Justice, society, and the media is also a topic of special interest for the ENCJ as all European Judiciaries face similar challenges in this area. The European Judiciary is/was criticised for not being transparent and for being outdated and not insular. But at the same time the Judiciary lacks its voice in the public debate, because it is/was strongly believed that the Judiciary should only communicate with it through its decisions. Is this still correct, especially if the media misinforms the public, was the focus of the ENCJ Project Team on Justice, Society and the Media 2011/2012. The society has got a right to be correctly informed about the functioning of the Judiciary and the justice system.

It can be said that the issues of public confidence and proper relations between Judiciaries, Societies and Media is one of ENCJ`s political priorities, repeatedly declared in adopted recommendations, declarations, and resolutions
.

The participants in the debates have pointed out several aspects that may represent threats in various countries to be taken into account when developing communication strategies.

Among such examples the following are to be mentioned:

· situation in Poland where the impact of the current situation has not been reflected in the public’s reactions due to the fact that judges have stressed out only the independence issue without sending the right message that affecting the independency of the judiciary shall lead to affecting public trust, quality of justice and thus, the whole social security; 
· situation in UK where there was no adequate reaction or measure taken to undermine  the impact of a press article presenting few judges with high professional reputation as public enemies as having been associated to politicians in the context of Brexit voting;
· in Italy for more than 25 years now there have been attacks against judges’ independence, not only due to an uneducated public but due to the wrong messages sent by politicians who always have more instruments to influence public opinion.


	3) Results : ( impact of the project = what will be realised)

	3.1 A report containing:

· An overview and analysis of main developments in relations between Judiciaries and the Media and Public in Member states;

· Presentation of best practices; presenting examples of communication strategies if any
· Possible recommendations for the future involvement of the judiciary in developing communication strategies;

· Defining the role of Judicial Councils in improving the image of justice and educating public on the functioning of judicial system in a democratic society.

The report of the project can be used by national judicial authorities, Councils for the Judiciary and other state powers, when assessing their (non)existing communication methods or systems between the judicial power of the state and other stakeholders of the society, including the other branches of the state power, or planning any reforms /new strategies. In addition,  the Report will contribute to a better understanding of the communication strategies adopted by the councils

3.2 Results of the project:
Immediate results: - to improve knowledge on which actions to undertake to increase public confidence and to improve image of the judiciaries (for example: raising awareness of the importance of adopting the communication strategy in the councils for the judiciary, the importance to educate journalists about the functioning of judiciary in order they could be able to report objectively, the importance to educate judges and presidents of courts about the relationship between judiciary and the media).

Long term results: - improved public image of the judiciaries,

                                 - improved understanding of the role of the judiciary by the journalists and in society in general,

Identifying best practices in terms of communication with public, media etc. /communication policies/communication strategies;
Identifying core messages to be sent to general public
3.3 The list of documents includes:

· Project Fiche,

· Questionnaire,

· Country reports/answers to questionnaire,

· Minutes of the meetings,

· Final report.



	4) Boundaries of the project : (= what will not be included in the results = what will not be realised)

	The project will not consider differences in national systems about communication of the judiciaries with the media. (discussions in the working group pointed out topics such as the need to identify who stakeholders are in terms of communication; the different methods of communication according to the different beneficiaries of the messages/information)
The project will also not provide detailed analysis of the existing national systems of communication strategies. (discussion in the working group)
The project will not evaluate compliance of national judicial systems with the possible recommendations proposed by the project team.



	5) Coherence with other projects or work done by other organisations:

	The project will consider different previous approaches to the issue of relations between Judiciary and the Media/Public (for example CCJE Opinions – see Annex 1 or the Latvian Project in this matter as it is published on the official web site of the Judicial Council).



	6) Risks 

	· 
Pursuing an excessively ambitious goal in light of the substantial differences between the judicial systems and judicial cultures and thereby failing to establish a set of best practices.

· The reluctance of Councils for the Judiciary to assume the recommendations in the context of the project.

· The reluctance of EU judicial systems to accept the conclusions of the project.

· Not enough for finances allocated for implementing the recommendations.


	7) Methodology and expected output (how will the objective be realised, external input / advisors, output are the tangible results of the project)

	1. Collection of relevant information by means of a questionnaire addressed to the Councils for the Judiciary represented in the project team, and to other ENCJ Members and Observers.

· The project team will discuss and determine the main issues (goals) regarding the relationship between Judiciaries and the Media and the Public, with the emphasis on the role of Judicial Councils in this regard.

· It will draft a questionnaire for the collection of needed information.

· The questionnaire will be circulated among the ENCJ Members and Observers and a reasonable period will be set for providing the answers. Councils and other addressees will be invited to communicate with other judicial authorities in a country to assure the quality of collected information.

· The project team will discuss the reasons for a low public confidence of the judiciaries and will engage an external expert advice.
2. The project team will analyse the information collected from the participants. It will also research, summarize, and consider any relevant information about previous approaches to this issue.

3. The project team will then discuss the gathered information during several meetings.

4. And through the analysis and discussions prepare a report on joint findings and possible recommendations and best practices.

5. The project team will finally present the findings and recommendations, collected in a report, to the General Assembly.



	8) Organisation of the project: (who does what, division of work, number of meetings) 

	Coordinators of the Project Group: 

· Andrea Chiş, member of the Superior Council of Magistracy of Romania;
· Damir Kontrec, member of the State Judicial Council of Croatia;
· Marko Novak, member of the Judicial Council of the Republic of Slovenia;

Secretaries of the project group: 

· Jonika Marflak Trontelj – General Secretary of the Judicial Council of the Republic of Slovenia, (jonika.marflak-trontelj@sodisce.si) 
· Alina Barbulescu - Directorate for European Affairs, International Relations (alina.barbulescu@csm1909.ro)
Experts: 
Kadar Magor - Romania

Bart Rijs - Netherland
Division of work

	9) Timeline :

	Because of the importance of this topic we suggest that the project team will work on this for two years.
The work of the project team will be developed during discussions at the meetings, which are scheduled as follows:

1. Kick off meeting – October 5-6 Vilnius

· Presentation of the fiche, discussion about engaging an external expert and draft questionnaire – discussion. (In my opinion it would be useful to prepare a draft  questionnaire before the meeting in Vilnius, which could of course be discussed  among the coordinators and the participants on the first meeting in Vilnius.  
· After the meeting the updated versions of the questionnaire and the fiche will be prepared and sent out to the participants for their comments, likely to ______________.

· The members of the project will have one week for their feedback, so the final version will be likely ready in midst of October (_______________).

· Country reports shall be prepared and sent to the coordinators by November _______.

2. Second meeting – 11-12 December 2017 in Brussels
· Country reports/best practices presentation

· Discussion

· Initial ideas for the common outcomes and recommendations

3. Third meeting – 5-6(?) March 2018 in Ljubljana

· Country reports presentation and discussion

· Any other ideas for the common outcomes and recommendations

4. Fourth meeting (optional – if needed) – 16-17(?) April 2018 in Bucharest (Cluj Napoca?)
· Country reports presentation and discussion

· Initial ideas for the common outcomes and recommendations

5. Fifth meeting - only project coordinators – 7 May Zagreb
6. Final work and preparation of the report presentation at the General Assembly meeting.

7. General Assembly – 30 May – 1 June, Lisbon
· Presentation of the possible findings, indicators, standards and recommendations, collected in a report, to the General Assembly.

In case of necessity, the dates and/or places may be changed by coordinators of the project team.



	10) Communication within the project and with the Executive Board 

	Internal communication among the members of the project team will be done directly on the basis of the contact details provided in the list of members. Communication with other ENCJ members and observers will be done through the ENCJ Secretariat.

The minutes of every project team meeting and a report on the progress of the project will be provided to the ENCJ Secretariat. The dates and venues of the meetings of the project team will be communicated to the ENCJ Secretariat in advance, in order to get its assistance in the organization of each meeting.




APPENDIX 1

1. European Networks of Councils for the Judiciary


1.1 ENCJ Report on Judiciary and the Media 2005-2006

The ENCJ first began to deal with this issue in the season 2005-2006 at the initiative of Dutch colleagues. The working group was established to discover the dimensions of the relations between the Judiciary and the Media (hereinafter referred to as WGJM). The WGJM accepted the idea that giving active information to the press is positive “manipulation” to retain respect for the judiciary, but concluded that the situation in every country differs to such an extent that developing an European model for the organisation of the media relations within Judiciaries would be useless. Instead of a model the WGJM saw many advantages in an inventory of best practices in the field of communication and press relations.

Among other things the WGJM highlighted two problems that have a negative effect on the public confidence in judiciary:

1. The lack of sufficient knowledge of journalists. Some countries (Spain) has therefore launched a programme to inform journalists on the judiciary; founded media offices within courts with experienced journalists, who know exactly how journalists work and what kind of information they need; launched a programme ‘educating justice’, which focuses on school children and their teachers to provide information about the judiciary.

2. Politicians expressing their opinion on an individual court case in public, which is a growing phenomenon present in almost all European countries.

The Report also briefly adresses the issue of the role of Judicial Councils and other national organisations in the relations between the Judiciary and the Media. The general idea of the participants was that such role of JC must be limited and mainly supportive for the individual courts.

Results of the project:

No recommendations or minimal standards were adopted by the following General Assembly (hereinafter referred to as GA) on the basis of this Report at that time.


1.2 The Bucharest Resolution on Transparency and Access to Justice, Adopted in 

Bucharest, 29 May 2009

Nevertheless, the ENCJ had adopted the idea of the WGJM that giving active information to the Press is positive and has set out in its Bucharest resolution on Transparency and Access to Justice in May 2009 that Councils for the Judiciary or similar independent bodies should, in discharging their responsibilities, provide sufficient information to the public and the media, to ensure the accurate perception of the administration of justice by the public.


1.3 ENCJ Report on Public Confidence 2009-2010

Consequently, the working group on Public Confidence was established in a following season of 2009-2010 (hereinafter referred to as WGPC), which continued the work of the WGJM. In its report the WGJM also pointed out that for an effective approach to address this issue it must first be defined what Public Confidence in Judiciary means or what are the aspects of Public Confidence in Judiciary.

The WGPC therefore conducted a survey among a random, nationwide, representative sample of 1500 adult Poles aged 18-75, and on its basis identified three different aspects of public trust in judiciary, which compose a generalised level of trust in courts and the judiciary:

· Personal trust is trust in judges and other representatives of the judiciary. The analysis of the study showed that this aspect of public trust is based on personal features (features that refer to the person‟s appearance, activity, conduct, whether the person commands respect, how the person behaved towards others in given circumstances) of main actors representing justice and to the culture of the court trial itself. This aspect of trust deep-rooted in reputation requires constant confirmation.

· Procedural trust is trust in legal norms (court procedures and applicable provisions of law) regulating proceedings before the authorities of justice and the manner of their enforcement in everyday life. Procedural trust with respect to courts is the belief that application of relevant legal procedures is the best way to reach fair and objective judgments.

· Trust in court instance is trust in various types of courts.

The analysis showed that trust in courts and the judiciary, in the order of the strength of effect, is influenced by procedural trust (0.84), personal trust (0.71) and trust in the court instance (0.55).

The WGPC also identified some factors that are significant for the shaping the Public Confidence in courts and judges:

· Persons` experience connected with courts;

· The final effect and satisfaction with the verdict;

· Compliance with the principles of procedural justice (i.e. application of procedures by courts and fulfilment of procedural guarantees);

· “Soft” components of principles of procedural justice, such as appearance/architecture of court buildings, courtrooms arrangement, judges behaviour in the courtroom, mutual respect shown by participants before a court;

· Particularly interesting appears to be the positive relation between religiousness of the respondents and the level of trust in law and justice.

These conclusions gave grounds to the WGPC to formulate suggestions for future actions of ENCJ in this area:

· The WGPC` Report suggested that Judiciaries and Judicial Councils should carry a research on trust in judicial justice that would be of cyclic nature (e.g. once per three year) and would concentrate on three types of trust (procedural, instance and personal) in connection with the understanding of procedural justice. The results of this type of research would be a valuable tool for the National Councils of the Judiciary, as it would present "critical mirror" for constant and reliable verification of the image and assessment of judicial justice on one hand, and enable the analysis of the dynamics of the transformation of opinions and attitudes, which would, in turn, give grounds for the formulation of relevant strategies, mainly, within the scope of policy towards the media, as well as availability of courts, on the other hand.

Such research should be (according to the Report) standardised European-wide so that EU States would assess and monitor public confidence in the same manner. The standardized assessment of public confidence could reveal similarities and differences in the perception of the European courts, as well as in the justice system of each country. The development of an efficient, effective and trustworthy justice system in each EU member state becomes more and more important in the light of the efforts to move to a strong Europe and hence the increasing mobility of citizens and economic activity in EU. Due to the above-mentioned mobility there is not only the need to be able to trust the own national justice system. Also the perception of the quality of the justice system in other member states becomes growingly significant. Furthermore European law is developing, which urges for more collaboration of the justice systems all across Europe.

· The WGPC` Report further suggested to adopt/create measures/tools to asses, monitor and perserve mutual confidence for different stakeholders:

· The first group of stakeholders that can be identified are the prosecutors and judges themselves. Since the development of European law and regulations (e.g. European arrest warrant), there is an increasing need to collaborate simultaneously.

· The second group of stakeholders are the private enterprises. One major criterion for enterprises to determine the level of their investment is the perceived trust worthiness of the justice system and the effectiveness and efficiency of the administration of justice in a particular country. Therefore their opinion on the actual functioning of the justice system and its evolution may be used as an additional source of information to develop improvement actions.

· The third group of stakeholders are the European citizens. In the context of the increasing mobility on the one hand and the creation and enhancement of an EU area of trust and security on the other, knowledge about the EU citizens‟ confidence in the justice systems of other member states (apart from their own) becomes increasingly necessary.

· Consequently the WGPC`s Report also suggests to develope a Master Plan for the assessment and monitoring of public and mutual confidence in the justice system in the EU and on its basis to form a working group/project team that would monitor its implementation and report to the board and the GA with possible suggestions. Dependant on the reaction and support of the EU, the project team could also create a platform of EU univeristy opinion researches/experts for the development assessment instruments.


1.4 ENCJ Report on Measurement of National and Transnational Public Confidence 
2010-2011

The Project Team Mesurement of National and Transnational Public Confidence (hereinafter referred to as PTM) continued the work of the previously mentioned working groups. It elaborated a thorough and very practical Report with many useful suggestions about possible further work of the ENCJ in this field.

The PTM worked on four different tools that could broaden our knowledge on the level of public and transnational confidence in the courts systems throughout the European Union, and could also offer a more valid basis for comparing the (public) opinion on the functioning of these court systems between the EU countries. In this the PTM had an assistance of two experts in the field of Public Confidence surveys.

The first tool:

· On the basis of colleting existing surveys on public confidence in the national justice systems the PTM elaborated a common questionnaire for the monitoring and assessment of the in-country public confidence in courts, in order to enhance the validity of comparisons in monitoring public confidence.

· The questionnaire was elaborated as a minimal common assessment instrument, which every member Council would be free to supplement it with other questions in their own surveys.

· The idea was to put a questionnaire on the ENCJ website in order to reach citizens of all member states. All the Councils would be invited to take active part in the survey and to ensure that this questionnaire would be included in the national surveys on public confidence that were yet be conducted on a recurrent basis in the ENCJ member countries.

· The idea was also to start a facebook and/or twitter account on this topic in order to inform citizens about the web-poll and getting them to participate.

The second tool

· In order to collect some data about the confidence of citizens in the functioning of other EU country systems (transnational trust of citizens), the PTM decided to take part in a survey that was meant to be conducted by the Euro-Justis consortium on public confidence in justice and collect data from the Euro-Justis NECTAR project aimed to develop policy responses to new forms of deviant behaviours (criminal acts) that have emerged as a consequence of technological developments and the increased mobility of populations across Europe.

The third tool

· In order to examine the knowledge that judges and prosecutors have of European laws and regulations and in order to determine the difficulties that they experience when they are confronted with these laws and regulations, the PTM contributed in the development of the questionnaire for a survey that was intended to be carried out by ERA (Academy of European Law) in collaboration with EJTN (European Judicial Training Network).

· Consequently a number of questions relating to the aims of the PTM were included in the ERA-EJTN questionnaire.

The fourth tool

· In order to investigate the feasibility to assess the national and transnational trust of private enterprises in the court systems throughout the European Union the PTM did a preliminary research in three of the participating countries.

· On the basis of this preliminary research the PTM concluded that the confidence of enterprises in the functioning of the court systems within the European Union can be a factor for making strategic decisions and could be an interesting topic for more in dept research in the future.

The PTM than elaborated the follow-up steps?? of the four tools conceived by the Project:

A common questionnaire:

· The web-poll to be launched in September 2011.

· All member councils and observers to be invited to take part in the survey.

· The data collecting to be stimulated via links on each participating member council’s website and via a number of social network websites.

· The web-poll will run for 6 months, until March 2011 as a testing phase. By the next General Assembly, in Dublin on May 9th November 2012, the data obtained from the poll to be analyzed and a preliminary report to be delivered.

· To convince the European Commission to invest in creating a standard assessment on public confidence.

The measurement of transnational trust of citizens:

· If the FP7 bid is not accepted, the ENCJ will have to decide whether to conduct a feasibility study on measuring the transnational confidence of citizens in the courts throughout the European Union.

· If the proposal of the Euro-Justis consortium is accepted, the NECTAR project can be launched in September 2011. The results of this project, will serve as a good indicator for the usefulness of assessing the transnational confidence of citizens.

The measurement of mutual confidence of judges and prosecutors

· To wait for the results of the final report of the ERA-EJTN survey. Then discuss the usefulness of further activities in this field.

The final Report of the ERA-EJTN 2011 Survey, which was commissioned by European Parliament, is published on website.
 The Report does not analyse the public confidence in justice nor mutual trust between judges and prosecutors in EU. It gives an overview of the level of knowledge of EU law that judges and prosecutors have; analyses the forms of judicial training in the EU Member States and gives some recommendations.

· The Study showed that a majority of judges (did not) do not have a very good knowledge of EU law
 and that judges and prosecutors (did not) do not deal with issues of EU law on a regular basis,
 although the number of cases involving EU law is increasing every year.

· The majority of respondents also expressed that they do not get support in finding out or understanding the applicable EU law and therefore find avaliable training programmes helpful.

The measurement of national and transnational confidence of private enterprises:

· As mentioned above, the ENCJ will have to decide whether to continue this work.

Results of the web-poll and the questionnaire
According to the information given by the ENCJ office, the testing time did not give significat results. No analysis of the results was made concerning the received responses. No agreement has been reached with the EU Commission regarding the funding of further activities of the ENCJ in this area. All that brought to a conclusion that the project of measurement of public confidence did not continue. Also no recommendations or minimal standards were adopted by the following GA on the basis of this Report either.

However, that did not mean that the ENCJ distanced itself from this issue.


1.5 ENCJ Report on Justice, Society and the Media 2011-2012

In 2011 the ENCJ set up a project which aimed to study the best practices on how the judiciary could be better engaged with society and how the media could be used to achieve this goal.

The Project Team on Justice, Society and the Media (hereinafter referred to as PTJSM) focused on four subjects:

1. Spokespersons on behalf of the Judiciary: press judges and communications advisors;

2. Audiovisual recordings in the court and the use of social media;

3. Publication of judgments on the internet;

4. Press guidelines;

5. Proactive media approach by the Judiciary.

The PTJSM took stock of the current practices in the judiciaries and came up with a wide range of best practices and drafted a set of recommendations, that were adopted by the General Assembly in Dublin in 2012.
The main recommendations from the ENCJ Report on Justice, Society and the Media include:

· the setting up of judicial spokespersons / press judges;

· drafting regulations for the uses of audio and video recording in the courts;

· having clear guidelines for use of smart phones and other communication devices;

· the development of a strategy for the use of each social media;

· the setting up of a website with information for professionals, the press and the general public and a freely accessible database of judgments;

· regulation of the relations between the Judiciary and the media through press guidelines, they should state what the media may expect of the staff of the courts and how the courts should deal with the needs of the media before, during and after court proceedings;

· the development of a proactive media approach focused on individual court cases as well as the entire judicial system.


1.6 The Rome Declaration on the occasion of ENCJ`s 10th anniversary, Adopted in 
Rome 
11-13 June 2014

The ENCJ reiterated in its Rome Declaration that one of its priorities for the future remains promoting public confidence in the justice systems in Europe.


1.7 The Paris Declaration on Resilient Justice, Adopted in Paris, 9 June 2017

The ENCJ again emphasized in its Paris Declaration that it is essential that there is a proper and informed understanding of the respective roles and responsibilities of each of the branches of the state and the need for them to work together in an effective and mutually respectful manner in any democratic state. Judiciaries should therefore take action to ensure that the general public understands the central importance of justice to democracy and to the wellbeing and prosperity of the state. This can be achieved by education and outreach initiatives. Judiciaries should also adopt a focused communication strategy to engage pro-actively with the media and the public.


1.8 Some other thoughts on the issue of Public Confidence, expressed through ENCJ 
activities
The ENCJ Report on Standards VI: Non judicial Members in Judicial Governance 2015/2016

The Report says inter alia: „In answering those questions, we have concluded that public confidence is reinforced when judges are appointed, promoted, and held to account by bodies which at least in part reflect the views of the society in which they work, giving an external perspective of what is appropriate.“
The Judicial Ethics Report 2008-2009
 and The Judicial Ethics Report 2009-2010

· The affirmation of principles of professional conduct for judges strengthens public confidence and allows a better understanding of the role of the judge in society.

· Diligence is necessary to obtain and increase public confidence in justice.

· Information on the functioning of justice and the presence of the public at judicial proceedings contribute to their social acceptance. Equal access of individuals involved in claims or defence to civil and criminal proceedings promotes transparency and enhances public confidence.

The Judicial Reform in Europe Report 2011-2012

It is important that any reforms are not driven purely by financial considerations but by longer term factors. For fitting and effective reform and development any proposal must have stated and reasoned Aims and Objectives. The Aims of reform within justice systems and the judiciary must be predicated on sound principles that will overall improve the quality of justice for the citizens and should include such aspects as:

· Improve the Quality of Access to Justice;

· Increase public confidence in the judicial system;

· Improve the image of the Judiciary;

· Provide an efficient system that does not compromise the quality of justice and access to justice.

The ENCJ Report on Minimum Judicial Standards V: Disciplinary proceedings and liability of judges 2014-2015

The work of the Project Team has centred on the proposition that there is a need to have relevant standards and indicators in the field of disciplinary liability of judges, since appropriate conduct by judges in their professional activities (or even in some aspects of their personal life) can be seen by the public as essential to the credibility of the courts and can have an impact on public confidence in the Judiciary and the judicial system as a whole.

2. Council of Europe

The topic on the relations between Judiciaries, Media and Society has also been adressed in several ways within the organs of the Council of Europe.


2.1 CCJE and CCPE

Consultative Council of European Judges (CCJE) has adopted several Opinions on the topic on the relations between Judiciaries, Media and Society.

The most significant Opinion that directly adresses this topic is Opinion no 7 (2005) on Justice and Society.
 The Opinion focuses on four subjects (1) The relations of the courts with the public; (2) The relations of the courts with participants in court proceedings; (3) The relation of the courts with the media; (4) Accessibility, simplification and clarity of the language, used by the courts in proceedings and decisions.

In this opinion CCJE stressed among other things:

· The citizens should receive appropriate information on the organisation of public authorities and the conditions in which the laws are drafted. Furthermore, it is just as important for citizens to know how judicial institutions function.

· The importance of creating direct relations between the courts and the public at large; Courts themselves should be recognised as a proper agency to organise programmes having the goal of improving the understanding and confidence of society with regard to its system of justice.

· Judges should be given the opportunity to receive specific training as to relations with the public;

· Adequate funding should be provided for activities explaining and making transparent the judicial system and the principles of justice in society by the court system itself, according to the principles stated in its Opinion No. 2 (2001).

· The first way to make judicial institutions more accessible is to introduce general measures to inform the public about courts’ activities:

· the educative work of courts and the need to organise visits for schoolchildren and students or any other group with an interest in judicial activities

· to take part in general framework programmes arranged by other state institutions (Ministries of Justice and Education, Universities, etc.).

· The possible direct initiatives of the courts with the public (e.g. outreach programmes ), not depending on the activity of the media and/or actions for which other institutions are responsible. The following measures were considered and recommended:

· creation of offices in courts in charge of reception and information services;

· distribution of printed materials, opening of Internet sites under the responsibility of courts;

· organisation by courts of a calendar of educational fora and/or regular meetings open in particular to citizens, public interest organisations, policy makers, students ("outreach programmes").

· The image that the public has of the justice system is not influenced only by the media, but is also very much shaped by the impressions gleaned by citizens who participate in trials as parties, jurors or witnesses. In order to foster better understanding of the role of the judiciary, an effort is required to ensure in so far as possible that the ideas that the public has about the justice system are accurate and reflect the efforts made by judges and court officials to gain their respect and trust concerning courts’ ability to perform their function. The CCJE supports all the steps aiming at strengthening the public perception of impartiality of judges and enabling justice to be carried out. Such initiatives may include:

· training programmes in non-discrimination and equal treatment organised by courts for judges and court staff (in addition to the similar programmes organised by lawyers or for lawyers);

· court facilities and arrangements designed to avoid any impression of inequality of arms;

· procedures designed to avoid giving unintended offence and to ease the involvement of all concerned in judicial proceedings.

· An efficient mechanism be set up, which could take the form of an independent body to deal with problems caused by media accounts of a court case or difficulties encountered by a journalist in the accomplishment of his/her information task, to make general recommendations intended to prevent the recurrence of any problems observed. It is also necessary to encourage the setting up of reception and information services in courts under the supervision of the judges in order to help the media to get to understand the workings of the justice system better by communicating summaries of court decisions to the media; providing the media with factual information about court decisions; liaising with the mediain relation to hearings in cases of particular public interest; providing factual clarification or correction with regard to cases reported in the media.

· When a judge or a court is challenged or attacked by the media for reasons connected with the administration of justice, the judge involved should refrain from reactions through the same channels. Bearing in mind the fact that the courts can rectify erroneous information diffused in the press, it would be desirable that the national judiciaries benefit from the support of persons or a body (e.g. the Higher Council for the Judiciary or judges’ associations) able and ready to respond promptly and efficiently to such challenges;

· Accessibility, simplicity and clarity of the language of courts are desirable

· Judicial language should be concise and plain, avoiding - if unnecessary - Latin or other wordings that are difficult to understand for the general public.

· Judicial reasoning should always be precise and complete, though simplified reasoning may be appropriate in procedural matters, and judges may, where permissible, give their reasoning orally rather than in writing.

· At least all Supreme Court and other important court decisions be accessible through Internet sites at no expense, as well as in print upon reimbursement of the cost of reproduction only; however appropriate measures should be taken in disseminating court decisions, to protect privacy of interested persons, especially parties and witnesses.

The Opinion stresses several times a role of Judicial Councils or similar bodies:

· Courts themselves should be recognised as a proper agency to organise programmes having the goal of improving the understanding and confidence of society with regard to its system of justice. In parallel, a role of co-ordinating the various local initiatives as well as promoting nationwide “outreach programmes” should be given to the Council for the Judiciary which, with the assistance of professionals, may also provide more sophisticated information.

· The CCJE also pointed out the role of an independent body – which could well be identified in the Council for the Judiciary or in one of its committees, if necessary with the participation of media professionals – in dealing with problems caused by media accounts of court cases, or difficulties encountered by journalists in carrying out their work.

· Finally, the CCJE - dealing with the issue of judges or courts challenged or attacked by the media or by political or social figures through the media – considered that, while the judge or court involved should refrain from reacting through the same channels, the Council for the Judiciary or a judicial body should be able and ready to respond promptly and efficiently to such challenges or attacks in appropriate cases.

A similar document has been adopted by Consultative Council of European Prosecutors (CCPE) - Opinion no 8 (2013) on Relations between Prosecutors and the Media.

The role of Judicial Council in the protections of the image of justice has been further defined in an Opinion no 10 (2007) on the Council for the Judiciary at the service of society:

· The Council for the Judiciary should have the power not only to disclose its views publicly but should also take all necessary steps before the public, the political authorities and, where appropriate, the courts to defend the reputation of the judicial institution and/or its members.

· The Council for the Judiciary may also be the appropriate body to play a broader role in the field of the promotion and protection of the image of justice, as the performance of such a function often requires striking a balance between conflicting freedom of individuals, social and political actors, and the media, on the one hand, and the public interest in an independent and efficiently functioning justice system, on the other hand.

· In this framework, the Council for the Judiciary could also address court users' complaints. The CCJE recommends that the Council for the Judiciary can perform such a function by availing itself of the help of the necessary professional assistance, as its staff in this area should not be restricted to lawyers but should also include journalists, social scientists, statisticians, etc.

In Opinion no 12 (2009) and Opinion no 4 (2009) on the Relations between Judges and Prosecutors in a democratic society CCJE and CCPE
 together once again stressed:

· The perception in society of the quality of justice is heavily influenced by media accounts of how the justice system works. Publicity also contributes to the achievement of a fair trial, as it protects litigants and defendants against a non-transparent administration of justice.

· The expanding public and media attention to criminal and civil proceedings has led to an increasing need for objective information to be provided to the media both from the courts and public prosecutors.

· Media, as well as judges and public prosecutors, shall respect fundamental principles such as the presumption of innocence and the right to a fair trial, the right to private life of the persons concerned, the need to avoid an infringement of the principle and of the appearance of impartiality of judges and public prosecutors involved in a case.

· Good professional skills, high ethical standards and strong self-restraint against premature comments on pending cases are needed for judges and public prosecutors to meet this challenge.

· Media liaison personnel, for example public information officers or a pool of judges and prosecutors trained to have contact with the media, could help the media to give accurate information on the courts’ work and decisions, and also assist judges and prosecutors.

· Judges and prosecutors should mutually respect each other’s specific role in the justice system.

In Opinion no 16 (2013) on the Relations between Judges and Lawyers
 CCJE stresses the importance of the development of dialogues and exchanges between judges and lawyers at an institutional level (both national and international) on the issue of their mutual relations, whilst taking full account of the ethical principles of both lawyers and judges. Such dialogue should facilitate mutual understanding of and respect for the role of each side, with respect for the independence of both judges and lawyers.

In Opinion no 18 (2015) on The position of the Judiciary and its relation with the other powers of state in a modern democracy
 the CCJE pointed out that:

· With regard to the relations between the three powers of the state judges, like all other citizens, are entitled to take part in public debate, provided that it is consistent with maintaining their independence and impartiality.

· Analyses and criticisms by one power of state of either of the other powers should be undertaken in a climate of mutual respect.

· The judiciary must be aware that there are limits to judicial and legal intervention in relation to political decisions that have to be made by the legislative and executive powers. Therefore, all courts within the judicial power must take care not to step outside the legitimate area for the exercise of judicial power.

The CCJE in Opinion no 19 (2016) on The role of Court Presidents
 also stressed a role of court presidents in maintaining and developing relations with other bodies and institutions and with the general public.

· In doing this the main duty of court presidents must remain to act at all times as guardians of the independence and impartiality of judges and of the court as a whole.

· In their relations with the media, court presidents should keep in mind the interest of society in being informed, while also having due regard to the presumption of innocence, the right to a fair trial and the right to respect for private and family life of all persons involved in the proceedings, as well as to the preservation of the confidentiality of deliberations.


2.2 European Commission for the efficiency of Justice (CEPEJ)
It is interesting that CEPEJ also elaborated a handbook for conducting satisfaction survys among court users. The latest version of that document was adopted in December 2016 at the plenary meeting and is published on its website (Handbook for conducting satisfaction surveys aimed at court users in Council of Europe Member States).

The handbook is intended for central court authorities and individual courts wishing to develop user satisfaction surveys. CEPEJ stresses in the document that satisfaction surveys are a key element of policies aimed at introducing a culture of quality. Taking into account public-satisfaction reflects a concept of justice focused more on the users of a service than on the internal performance of the judicial system.

In the document there are also two models of a questionnaire for court users and lawyers presented.


2.3 European Court of Human Rights (EctHR)
The authority and impartiality of the judiciary is one of the grounds listed in Article 10(2) of the European Convention on Human Rights (ECHR) which may justify a restriction on freedom of expression. The ECtHR therefore stated in some cases that the authority and impartiality of the judiciary is in public interests of great importance and that, where they are truly under threat, it may be legitimate to limit freedom of expression.

Some cases of the ECtHR:

In the case Sunday Times v. the United Kingdom (1979) the ECtHR noted the importance of openness in relation to courts: There is general recognition of the fact that the courts cannot operate in a vacuum. Whilst they are the forum for the settlement of disputes, this does not mean that there can be no prior discussion of disputes else where, be it in specialised journals, in the general press or amongst the public at large. Furthermore, whilst the mass media must not overstep the bounds imposed in the interests of the proper administration of justice, it is incumbent on them to impart information and ideas concerning matters that come before the courts just as in other areas of public interest. Not only do the media have the task of imparting such information and ideas: the public also has a right to receive them.

In the case of De Haes and Gijsels v.Belgium (1997) the Court recognised that members of the judiciary must enjoy public trust, stating: The courts - the guarantors of justice, whose role is fundamental in a State based on the rule of law - must enjoy public confidence. They must accordingly be protected from destructive attacks that are unfounded, especially in view of the fact that judges are subject to a duty of discretion that precludes them from replying to criticism.

In a case Skałka v. Poland the applicant disputed his conviction for insulting the judiciary after he had written a disparaging letter about the judges of a regional court. The Court held that protection of the proper administration of justice was important enough to justify limitations on freedom of expression but that in the present case the prison sentence imposed was disproportionate: the attack on the authority of the judiciary had taken place in the context of an internal exchange of letters, of which the public had not been informed, and it was the first time the applicant had overstepped the bounds of permissible criticism.

In the Kyprianou case it examined an application from a lawyer who had received a prison sentence for contempt of court. He had claimed that member of the court before which he was conducting a cross-examination had been talking to each other and passing one another notes (ravasakia, a term that can mean, inter alia, “love letter” or “short written message normally of an unpleasant nature”). The Court found that the applicant’s comments, albeit discourteous, were confined to the manner in which the judges were conducting the case. The penalty imposed was disproportionately severe in relation to the aims pursued and capable of having a “chilling effect”on lawyers in similar situations. The Grand Chamber of the Court concluded that there had been a violation of Article 10.

In the case Hurter v. Switzerland (see also Morice v. France) the Court declared inadmissible an application concerning a fine imposed on a lawyer for stating, in the course of proceedings, that an Appeal Court had committed criminal offences. The Court again made the point that lawyers had a central position in the administration of justice as intermediaries between the public and the courts. It was therefore legitimate to expect them to play their part in proper administration of justice and inthus maintaining public confidence in the justice system. In the present case the seriousness and general nature of the charges were hardly compatible with that role. The penalty, not being excessively severe, was found to be necessary to maintaining the authority and impartiality of thejudiciary.

In the case Böhm v. Germany (see also A. v. Finland) the Court ruled on an application concerning an accountant convicted of defaming a judge. Having established that the applicant’s duties in relation to the court had been comparable to that of a lawyer, the Court decided that, given the insulting tone of his comments and the seriousness of his accusations against the judge, he had failed in his obligation to contribute to the proper administration of justice. He had thereby over stepped the bounds of criticism acceptable in the circumstances of the case.

The judgment in Pinto Coelho v. Portugal concerned the unauthorised broadcasting of a report containing audio extracts from a court recording of a hearing. In the retransmission, the voices of the three judges sitting on the bench and of the witnesses were digitally altered. These extracts were followed by comments by the applicant, a journalist specialising in court cases, referring to a miscarriage of justice. The applicant was convicted of breaching the statutory prohibition on broadcasting audio-recordings of a hearing without permission from the court and ordered to pay a fine. The Court had regard to the determination of the superior courts of the member States of the Council of Europe to respond forcefully to the harmful pressure the media could put on civil parties and defendants and which was liablet o undermine the presumption of innocence. Nevertheless, a number of factors swayed the balance in favour of finding a violation of Article 10 of the Convention:(i) The trial was already over when the report was broadcast. (ii) The hearing had been public and none of those concerned had used the remedy available to them for an infringement of their right to be heard. For the Court, the onus had primarily been on them to ensure respect for that right. (iii) Additionally, the voices of those taking part in the hearing had been distorted to prevent them from being identified.
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Communication strategy alternatives for the Superior Council of Magistracy
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	SLOW

Spontaneous image

“Legal in communication, yet un-noticed”
	MEDIUM

Built image

“Everyone should be able to watch SCM activity”
	INTENSIVE

Push-type image

“Everyone should know how we operate and what we decide”
	INTENSIVE

Pull-type image

“Let us introduce themes and educate the public opinion”

	Primary target group
	Represented/subordinated institutions
	Represented/subordinated institutions

Judicial institutions in the country

Specialized mass-media

Educational institutions
	Represented/subordinated institutions

Judicial institutions in the country

Educational institutions

Ministries and other public institutions

Specialized mass-media

Mass-media with positive affiliation and attitude
	Represented/subordinated institutions

Judicial institutions in the country

Educational institutions

Ministries and other public institutions

Specialized mass-media

Mass-media with positive affiliation and attitude

Mass-media with a critical attitude

	Secondary target group
	Mass-media in general (those who are interested)
	General mass media: public and commercial stations
	General mass media, wide access

Specialized EU professional organizations
	General platforms of public life

Specialized EU/non-EU professional organizations

	Representation level
	Infrequent appearances

Represented by president, vice-presidents, spokesperson
	Cyclic, pre-notified appearances

Represented by president, vice-presidents, spokesperson

Appearances of SCM members in the country and in the regional mass-media


	Cyclic, pre-notified appearances

Appearances in situations of general interest

Represented by president, vice-presidents, spokesperson

Represented by all members in the country and in the regional mass-media
	Cyclic appearances and of general interest

Appearances created by the Council in order to introduce a subject on the public agenda

The public discourse is focused on themes

Represented by president, vice-presidents, spokesperson

Represented by all members according to a pre-established agenda

	Communication channels
	Own web-site: archive for descriptions, press releases, decisions

Press releases: 

- regular reports

- regular decisions

- decisions taken in critical/visible situations

Mass media appearances in cases of general public interest or in case of conflicts
	Online: own web-page, Facebook/documents, news

Press releases: web, FB, mass-media list

Mass-media: appearances from representatives / statements, broadcasts
	Online: own web-page, Facebook/documents, news, events

Press releases: web, FB, mass-media list

Mass-media: appearances from representatives and of the members/statements, broadcasts

Mass-media: high level of responsiveness to requests

Appearances in specialized events

Own professional events: conferences, visits


	Online: own web-page, Facebook/documents, news, events

Press releases: web, FB, mass-media list

Mass-media: appearances of representatives and of the members/statements, broadcasts

Mass-media: increased responsiveness to requests, design/proposal of new themes

Mass-media: own broadcasts, focus on themes

Appearances in specialized events

Own professional events: conferences, visits, training sessions

Attendance to specialized events

Own professional events: conferences, visits, training sessions

Attendance at international events

Organization of one prestigious international event every 2 years

	Messages
	Single message, no more than three

- exposure to each contact

- e.g.: mission, tasks, services provided
	Specific, well designed messages, 1-2 messages repeated for each appearance

Specific, technical messages, without interpretations and emotional elements

Own identity elements: responsibility, responsiveness etc.
	List with the messages promoted, their further development

Responsiveness to attacks or communication crises

Specific messages, explanations
	Design and placement of messages according to the agenda

“Topic list”: problems, solutions for interventions and situations to avoid

Specific, opinion-making and identity-making messages/messages defining professional membership

	Area of impact
	We can be identified by: 

- legal institutions and legal professionals

- partnering institutions
	We can be identified by:

- professional bodies

- specialized mass-media
	We can be identified by:

- general mass-media

- other public institutions
	We can be identified by the:

- general public

- international bodies

	Training
	Internal workshop on communication and commitments
	Training of representatives for debates and specific mass-media appearances

Training the members for the distribution of messages
	Training of representatives for debates and specific mass-media appearances

Training of members for (organizational and image) crisis situations 
	Inclusion of and training for partner institutions

Professional bodies, training sessions for mass-media representatives

Training sessions for law students and young professionals

	Projected image and associations
	The image is context-based: 

- decisions, reports (regular operation)

- cases which involve SCM

Image associated with another institution, no characters involved
	A professional own image is designed (own position and messages)

Own visual identity, PR handbook are developed and applied

Web-page, FB, information materials and the headquarters are the primary carriers of visual identity
	The image of SCM is clearly defined

The image, the messages and the visual identity are presented and promoted

Secondary channels and media appearances present a single image, no matter the subject

Secondary channels become carriers of the message and of the visual identity 
	The role, position and operation of SCM becomes well known to the general public

The image and activity of SCM contribute to the image of the Romanian judiciary 

Opinion-making could be linked to the institution itself

Vision-based messages, themes from abroad are conveyed

	Resources and targets
	Restructuring and updating own web-page

Spokesperson: mass-media appearances, PR and communication officer
	The web page becomes a transparent, highly accessed information platform 

The web page complies with regulations regarding public institutions communication (see the study)

Spokesperson: coordination of messages, image projected and media appearances

Communication officer: web page and FB up-to-date, presentation materials
	The web page shall be considered an information source

Spokesperson: regular media appearances, training members for such appearances

Communication officer: organization of own events

“Crisis book”: procedures for avoiding/managing various crisis situations
	Own web-page (message board), FB etc.are moderated in terms of discussions and opinions expressed 

Development of fluent communication using own and indirect channels

Stable professional relations with the mass media

Spokesperson: training for appearances abroad, moderation of message boards

Communication officer 1: drafts information materials, maintains the media archive

Communication officer 2: organizes own events, participates to visiting tours
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Relationship between Judiciary and Media: http://lawcenter.birzeit.edu/lawcenter/en/2012-10-31-07-50-52/389-Relationship%20between%20Judiciary%20and%20Media%20
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Fair Trial, Judiciary and Media: Need for Balance, By A Gowri Nair & Saipooja, School of Legal Studies, CUSAT: https://www.lawctopus.com/academike/fair-trial-judiciary-media-need-balance/


Media and judiciary, Dasu Krishnamoorty: http://www.thehoot.org/media-watch/law-and-policy/media-and-judiciary-2298
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�https://www.encj.eu/images/stories/pdf/workinggroups/judiciaryandmedia20052006.pdf


�https://www.encj.eu/images/stories/pdf/opinions/resolutionbucharest29may_final.pdf


�https://www.encj.eu/images/stories/pdf/workinggroups/publicconfidence20092010.pdf
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�https://www.encj.eu/images/stories/pdf/ethics/encjreportjudicialethics20082009.pdf


�https://www.encj.eu/images/stories/pdf/ethics/judicialethicsdeontologiefinal.pdf


�https://www.encj.eu/images/stories/pdf/GA/Dublin/encj_report_judicial_reform_def.pdf


�https://www.encj.eu/images/stories/pdf/GA/Hague/encj_report_minimum_standards_v_adopted_ga_june_2015.pdf


�https://wcd.coe.int/ViewDoc.jsp?p=&Ref=CCJE(2005)OP7&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3&direct=true


�https://wcd.coe.int/ViewDoc.jsp?p=&Ref=CCPE(2013)4&Language=lanEnglish&Ver=original&BackColorInternet=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864&direct=true


�https://wcd.coe.int/ViewDoc.jsp?p=&id=1221839&direct=true


�https://wcd.coe.int/ViewDoc.jsp?p=&Ref=CCJE(2009)OP12&Language=lanEnglish&Ver=original&BackColorInternet=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864&direct=true


�https://wcd.coe.int/ViewDoc.jsp?p=&Ref=CCJE(2013)4&Language=lanEnglish&Ver=original&BackColorInternet=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864&direct=true


�https://wcd.coe.int/ViewDoc.jsp?p=&Ref=CCJE(2015)4&Language=lanEnglish&Ver=original&BackColorInternet=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864&direct=true


�https://wcd.coe.int/ViewDoc.jsp?p=&Ref=CCJE(2016)2&Language=lanEnglish&Ver=original&BackColorInternet=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864&direct=true


�https://wcd.coe.int/ViewDoc.jsp?p=&Ref=CEPEJ(2016)15&Language=lanEnglish&Ver=original&BackColorInternet=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864&direct=true


�Toby Mendel, Centre for Law and Democracy, A Guide to the Interpretation and Meaning of Article 10 of the European Convention on Human Rights: https://rm.coe.int/16806f5bb3


�Freedom of expression in Europe Case-law concerning Article 10 of the European Convention on Human Rights, pages 122-126: http://www.echr.coe.int/LibraryDocs/DG2/HRFILES/DG2-EN-HRFILES-18(2007).pdf
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